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Strategies

The U.S. Supreme Court recently 
agreed to hear a legal challenge to 
the Affordable Care Act (ACA). The 
case involved is Texas v. Azar, a 
lawsuit challenging the 
constitutionality of the ACA’s 
individual mandate. 

ACA Litigation 
Texas v. Azar was filed in 2018 by 18 
states after the individual mandate 
penalty was eliminated. In 
December 2019, a federal appeals 
court ruled in the case that the 
individual mandate is 
unconstitutional and directed the 
lower court to determine whether 

U.S. Supreme Court Will Hear Challenge to ACA
the rest of the ACA can remain in 
place. The Supreme Court had 
previously denied a request to 
expedite consideration of this case. 
This is the third time the Supreme 
Court has reviewed the ACA’s 
constitutionality.

Employer Action Steps
While this legal challenge is pending, 
all existing ACA provisions will 
continue to be applicable and 
enforced. This challenge does not 
impact Exchange enrollment, the 
ACA’s employer shared responsibility 
penalties and related reporting 
requirements, or any other applicable 
ACA requirements.

The IRS Office of Chief Counsel 
recently released a memorandum 
clarifying that there is no applicable 
statute of limitations on pay or play 
penalty assessments under the ACA. 
This means that there is no time limit 
for the IRS to issue a penalty 
assessment for employers that do not 
comply with the pay or play rules for 
a given year.

What are the pay or play rules?
The ACA’s employer shared 
responsibility rules require applicable 
large employers (ALEs) to offer 
affordable, minimum value health 
coverage to their full-time employees 
or pay a penalty. These rules, also 
known as the “employer mandate” or 
“pay or play” rules, impose penalties 
on ALEs if one or more of their full-
time employees obtain an Exchange

 

No Statute of Limitations Applies for ACA Pay or 
Play Penalties

subsidy (either because the ALE does 
not offer health coverage, or offers 
coverage that is unaffordable or does 
not provide minimum value).

Pay or play penalties are subject to 
IRS lien and levy enforcement 
actions. Interest will accrue from the 
date of the notice and demand, and 
continue until the ALE pays the total 
penalty balance due.

Employer Action Steps
Because no statute of limitations 
applies, the IRS can assess pay or 
play penalties for an ALE’s 
noncompliance many years after the 
violation occurred. As a result, ALEs 
will want to be sure that they are 
complying with these rules for each 
applicable year.
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https://www.supremecourt.gov/orders/courtorders/030220zor_l5gm.pdf
http://www.ca5.uscourts.gov/opinions/pub/19/19-10011-CV0.pdf
https://www.supremecourt.gov/orders/courtorders/012120zor_7k47.pdf
https://www.irs.gov/pub/irs-lafa/20200801f.pdf
https://www.govinfo.gov/content/pkg/FR-2019-01-24/pdf/2019-00077.pdf

